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Sierra Broadcasting Corporation ("Sierra"), licensee of Station KHJQ1, by its attorney,

hereby submits its response to the Order to Show Cause, DA 97-632 (Chief, Allocations Branch

1997), issued with respect to Station KHJQ(FM) on April 2, 1997. With respect thereto, the

following is stated:

Back&mund

1. Station KHJQ previously was owned by Olympic Broadcasters, Inc. ("Olympic") and

operated on Channel 271A. Approximately four years before the initiation of this proceeding,

by Notice of Projx>sed Rule Makin~, 7 FCC Red 6370 (1992), the Commission accepted for

comment a petition filed by Olympic to upgrade Station KHJQ from Channel 271A at Quincy,

California to Channel 271C2 at Susanville, California, and by Report and Order, 10 FCC Red

7709 (Chief, Allocations Branch 1995), issued nearly a full year before the initiation of this

proceeding, the Commission adopted Olympic's proposal and affirmatively modified the FM

1 The application granting Commission consent to the assignment of Station KHJQ to Sierra
from Olympic Broadcasters, Inc. (File No. BALH-961127GF) was granted on January 7, 1997.
The application was consummated on January 27, 1997. O~(/
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Table of Allotments, thereby allotting Channel 27lC2 as a new allotment to Susanville,

California, effective as of August 31, 1995. In keeping with its standard requirements, the

Commission ordered the licensee of Station KHJQ to file an application to specify the new

facility.

2. Station KHJQ, however, was dark throughout 1996, and a modification application

(FCC form 301) was not filed until OCtober 17, 1996. The application was granted on January

23, 1997, and Station KHJQ resumed operations on February 8, 1997, commencing operation

at that time on Channel 271C2.

Discussion

3. Sierra opposes the proposed change of frequencies. As a new licensee of a Station

that only recent was able to resume operations, Sierra is just now in the process of achieving
,

public recognition and familiarity and building up listener loyalty. To require so drastic a move,

from 102.1 MHz to 93.2 MHz, the low end of the commercial FM' band, would be

extraordinarily disruptive to the service Sierra is striving to provide.

4. In the.. event the Commission nevertheless grants Kidd's proposal" the Commission

should make clear that consistent with precedent, it is not necessary for any Fhannel change on

the part of Sierra to take place until utilization of the Channel 271C2 by Sierra actually prevents

a newly authorized station on Channel 268A at Truckee, California from inaugurating service.

~ Coleman. Sebewain& and Tuscola. MI, FCC LEXIS 5080' 5 (Sept. 13, 1996); Churchville

and Luray. VA, 5 FCC Red 1106, , 4 (Chief, Allocations Branch 1990); Ava. Branson and

Mountain Groye. MO, 10 FCC Red 13035 , 7 (1995).

5. It also is requested that any Commission Report and Order require that any applicants
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proposing operations on Channel 268A at Truckee explicitly acknowledge in their construction

permit applications that they are aware of their obligations to reimburse the licensee of Station

KHJQ, and that they therefore agree to reimburse Sierra in the event they are the prevailing

applicant for the allotment. This acknowledgement and pledge will be similar to the one already

received by Chris Kidd in the course of this proceeding. Adoption such a procedure also will

help ensure that Sierra is fully protected.

6. The Report and Order should also make clear that the failure of any applicant to

reimburse Sierra and/or negotiate in good faith will be subject to Commission review in the

event of disagreement. Peter Wayne Lechman, 72 R.R.2d 1143 (MMB 1993); New Sharon and

Albia. IA and Memphis. MO, 6 FCC Red 7429, , 10 (Chief, Allocations Branch 1991); Harold

A. Jahnke, 46 R.R.2d 659 (1979).

7. The Commission also should make clear in the Rqx>rt and Order that any applicant

for Channel 268A at Truckee it will be responsible for payment of all costs incurred by Sierra,

including technical and promotional costs (Camas. WA and Seaside. OR, 8 FCC Red 1796,

, 5 (Chief, Allocations Branch»; legal costs (peter Wayne Lechman, 72 R.R.2d 1143, , 9

(MMB 1993»; Harold A. Jahnke, 46 R.R.2d 1979»; losses for when the station is off the air,

as well as costs for replacement of such things as stationary (Circleyille. QH, 8 F.C.C.2d 159

(1967»; and reimbursement to account for temporary decreases in audience. ModiticationofFM

or Teleyision LicenseS Pursuant to Section 316 of the Communications Act, 63 R.R.2d 58,

, 7 (1987). Sierra has conducted a preliminary assessment of the costs that will be incurred by

any move. That assessment is attached hereto as Attachment 1.

8. The Commission also should require that any such prevailing applicant be willing to
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place the amount necessary for the channel switch into escrow upon finality of their grant. This

has been done before, voluntarily (Churchyille and Luray. VA, S FCC Red 1106 , 3 (Chief,

Allocations Branch 1990», and is consistent with current Commission trends. As the

Commission stated in Columbus. NB, S9 RR 2d 1184 (1986):

affected stations cannot be expected to incur significant expenses ~thout the
assurance of prompt reimbursement. For this reason, it is quite conceivable that
we would require a licensee to demonstrate its financial ability to affected
stations. Having the necessary funds available and placed in escrow would be a
reasonable request by an affected station.

Id. at , 6. Accord, Dyersbur~. TN, 4 FCC Red 4814, , 15 (Chief, Allocations Branch 1989).

Here, several applicants in addition to Chris Kidd may be applying for the allCi>tment. While Mr.

Kidd's credentials and existing reimbursement commitment, as the proponent of the channel,

perhaps should not be questioned, the same cannot be said for the any number ofother additional

applicants that will be permitted to apply for the allotment.

9. Finally, and similarly, if the escrow mechanism is refused,'. the Commission

nevertheless should make clear that Sierra will not need to take any steps to change frequency

if and until it is assured that will receive payment. Churchville and Luray. VA, 5 FCC Red 1106

(1990), Jmm. denied, 6 FCC Red 1313 (1991); Berlin. De Forest. Markesan and Wautome.

WI, 10 FCC Red 7733 , 10 (Chief, Allocations Branch 1995).

10. With, respect to the question of whether Sierra is entitled to reimbursement of its

expenses, it is clear that it is. Commission policy requires the benefitting party'to reimburse the

affected party for costs incurred. ~ Circleyil1e. OR, 8 F.C.C.2d 159 (1967). An affected

station is entitled to reimbursement for the reasons and prudent costs associated with the

requested frequency change even if the station is unbuilt.~ Cordele. Dawson & Montezuma.
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QA, 8 FCC Red 7672 (1993); I&wisyille. GainsvUle. Robinson. Corsicana. Jacksboro. and
~, f

Mineral Wells. IX, 1997 FCC LEXIS 1318 , 9 (Chief, Allocations Branch 1997). As seen

above, the former licensee of Station KHJQ initiated the process of changing, the community of

license and the station class for Station KHJQ well before the June 27, 1996. date Chris Kidd's

counteproposal date in this proceeding was first filed. In fact, not only had the FM Table of

Allotments already had been modified to reflect the impending KHJQ modification, the FCC

already had affirmatively ordered Station KHJQ to change frequencies to Channel 271C2. Thus,

although Kidd was fully aware at the time he filed his counterproposal that Station KHJQ was

being required to move to Channel 271C1, and although he was aware that:Channel 268A at

Truckee could not be allotted simultaneously with operation of Station KHJQat any site (even

its reference point site), he nevertheless submitted his counterproposal knowing ,full well that 'a

move by Station KHJQ was necessary. I,

11. In short, unlike the typical situation, where an applicant applied for and accepted

a construction peJ;'l11it after the initiation of a rule making proceeding, and therefore,grant of the

authorization is conditioned upon whatever action, if any, is taken inn the rule making

proceeding, and was free to delay commencing operation on the "old" frequency, here, the

former licensee of Station KHJQ not only was required switch to the new ftequency, but also,

if it chose to "delay" the switch any further, it would have kM1. its license, .~ntirely, by; virtue

of the provision of Section 403(1) of the Telecommunications Act of 1996, 4jlU.S.C~ § 403(1).

Since (1) Station KHJQ was required to commence service on Channel 271C2 at the present

time; (2) waiting through the possible multi-year process of waiting to see wlfo\was the ultimate

grantee of the Truckee allotment was not an viable option in light of the revisions, to the
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Communications Act that occurred last year; and (3) the Commission had not yet determined as

'o.

of the time that Station KHIQ had to resume operations that Station KHIQ will be required to
,~i).~

move to Channel 222C2 -- thus KHIQ was not free to simply eliminate any channel change

expenses that will be incurred by simply going right to Channel 222C2, it is clear that Station
.. '

KHIQ will be a classic party that will be harmed by the channel change, and therefore is entitled
...

to reimbursement for any expenses with regard to the channel change that it may incur.

WHEREFORE, it is respectfully requested that the Commission act in accordance with
.,' ,~

the matters raised herein.

Respectfully submitted,

The Law Office ofDan J. Alpert
2120 N. 21st Rd.
Suite 400
Arlington, VA. 22201
(703) 243-8690

May 27,1997
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CERTIFICATE OF SERVICE

I, Dan J. Alpert, hereby certify that I caused a copy of the foregoing "Opposition to
Show Cause Order" to be mailed, via first-class mail, postage prepaid, on this 27th day of May,
1997 to:

J. Dominic Monahan
Luvaas Cobb Richards & Fraser, P.C.
777 High Street
Suite 300
Eugene, OR 97401

Chris Kidd d/b/a Kidd Communications
P.O. Box S90
South Lake T'«'tv..tM""T......

* By hand delivery


